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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

IFRL  1374-21 

Standards  of  Performance  for  New 
Stationary  Sources;  Modification, 
Notification,  and  Reconstruction; 
Amendment  and  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  amendment  revokes  the 
bubble  concept  as  a  means  of 
determining  what  constitutes  a 
"modified”  source  for  the  purpose  of 
applying  new  source  performance 
standards  promulgated  under  the  Clean 
Air  Act.  The  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  rejected  the  bubble  concept  in 
ASARCO  V.  EPA.  578  F.2d  319.  The 
intent  of  this  action  is  to  comply  with 
the  Court’s  ruling.  This  action  also 
.amends  the  definition  of  “capital 
expenditure"  and  updates  a  statutory 
reference. 

EFFECTIVE  DATE:  January  23, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Don  R.  Goodwin,  Director,  Emission 
Standards  and  Engineering  Division 
(MD-13),  Environmental  Protection 
Agency.  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-5271. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  16, 1975  (40  FR  58416), 
EPA  promulgated  amendments  to  the 
general  provisions  of  40  CFR  Part  60. 
’The  purpose  of  those  amendments  was, 
in  part,  to  clarify  the  definition  of 
“modification"  in  the  Clean  Air  Act 
(hereafter  referred  to  as  the  Act)  with 
regard  to  a  stationary  source.  ’The 
general  provisions  of  40  CFR  Part  60 
apply  to  all  standards  of  performance 
for  new,  modified,  and  reconstructed 
stationary  sources  promulgated  under 
section  111  of  the  Act. 

“Modification"  is  defined  in  those 
amendments  as  any  physical  change  in 
the  method  of  operation  of  an  existing 
facility  which  increases  the  amoimt  of 
any  air  pollutant  (to  which  a  standard 
applies)  emitted  into  the  atmosphere  by 
that  facility  or  which  results  in  the 
emission  of  any  air  pollutant  (to  which  a 
standard  applies)  into  the  atmosphere 
not  previously  emitted.  “Existing 
facility"  means  any  apparatus  of  the 
type  for  which  a  standard  of 
performance  is  promulgated  in  40  CFR 


Part  60,  but  the  construction  or 
modification  of  which  was  commenced 
before  the  date  of  proposal  of  that 
standard.  Upon  modification,  an  existing 
facility  becomes  an  “affected  facility," 
the  basic  unit  to  which  a  standard  of 
performance  applies.  Depending  on  the 
circumstances  of  each  particular 
regulation,  EPA  may  designate  an  entire 
plant  as  an  affected  facility  or  an 
individual  production  process  or  piece 
of  equipment  within  a  plant  as  an 
affected  facility. 

The  amendments  to  the  general 
provisions  of  40  CFR  Part  60  also 
expanded  the  statutory  definition  of 
“stationary  source"  to  reflect  EPA’s 
interpretation  of  the  language  of  the  Act. 
“Stationary  source”  is  defined  in  the  Act 
as  a  “building,  facility,  or  installation 
which  emits  or  may  emit  any  air 
pollutant”  [section  111(a)(3)].  The 
amendments  expanded  this  definition 
with  the  addition,  “and  which  contains 
any  one  or  combination  of  the  following: 

(1)  Affected  facilities. 

(2)  Existing  facilities. 

(3)  Facilities  of  the  type  for  which  no 
standards  have  been  promulgated  in  this 
part.” 

Thus,  a  distinction  was  made  between 
“affected  facility,”  any  apparatus  to 
which  a  standard  applies,  and 
“stationary  soiurce,”  which  could  be  a 
combination  of  affected,  existing,  and 
other  facilities. 

Based  on  diese  interpretive 
definitions,  8  60.14(d)  of  the 
amendments  allowed  an  existing  facility 
to  undergo  a  physical  or  operational 
change  but  not  be  considered  modified  if 
emission  increases  associated  with  the 
physical  or  operational  change  were 
offset  by  emission  decreases  of  the  same 
pollutant  from  other  affected  and 
existing  facilities  at  the  same  stationary 
source.  This  is  referred  to  as  the  “bubble 
concept." 

In  effect,  a  “bubble”  could  be  placed 
over  an  entire  plant  when  determining  if 
a  physical  or  operational  change  to  an 
existing  facility  within  the  plant 
constituted  a  modification.  Emissions  of 
a  pollutant  from  an  existing  facility 
could  increase  as  a  result  of  a  physical 
or  operational  change  but  that  facility 
would  not  be  deemed  “modified"  as 
long  as  emissions  of  that  pollutant 
coming  out  of  the  “bubble”  over  all 
affected  and  existing  facilities  at  the 
plant  did  not  increase. 

EPA  did  not  extend  the  bubble 
concept  to  new-facility  construction  at 
existing  plant  sites. 

Challenges  to  the  bubble  concept 

The  Sierra  Club  challenged  EPA’s  use 
of  the  bubble  concept  in  determining  if  a 
modification  of  an  existing  facility  had 


taken  place  for  the  purpose  of  applying 
standards  of  performance  for  new, 
modified,  and  reconstructed  stationary 
sources  promulgated  imder  section  111 
of  the  Act.  The  Sierra  Club  contended 
that  the  interpreted  definition  of 
“stationary  source"  promulgated  by 
EPA,  and  essential  to  EPA’s  use  of  the 
bubble  concept,  was  inconsistent  with 
the  language  of  section  111  of  the  Act. 
Sierra  Club  argued  that  the  Act  defines 
a  stationary  source  as  an  individual 
building,  structure,  facility  or 
installation  as  distinguished  from  a 
combination  of  such  units.  Sierra  Club 
claimed  that  once  EPA  had  chosen  the 
affected  facility  to  which  standards  of 
performance  apply,  it  could  not 
subsequently  examine  a  combination  of 
existing  and  affected  facilities  for  the 
purpose  of  determining  if  a  particular 
existing  facility  had  been  modified,  and 
was  therefore  subject  to  standards. 

ASARCO  also  challenged  this  use  of 
the  bubble  concept  by  EPA,  but  for  a 
different  reason.  ASARCO  claimed  that 
the  bubble  concept  should  be  extended 
to  cover  new  source  construction  at 
existing  plant  sites  rather  than  to 
modifications  only. 

In  a  decision  rendered  January  27, 
1978,  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
agreed  with  the  Sierra  Club  and  rejected 
the  bubble  concept  as  a  means  of 
determining  if  a  modification  to  an 
existing  facility  had  occurred  for  the 
purpose  of  applying  standards  of 
performance  imder  section  111  of  the 
Act  (ASARCO  V.  EPA,  578  F.2d  319).  The 
Court  held  that  EPA  had  no  authority  to 
change  the  basic  unit  to  which  the  NSPS 
apply  from  a  single  building,  structure, 
facility  or  installation  as  specified  in  the 
Act  to  a  combination  of  such  units.  In 
addition,  the  Court  ruled  that  since 
EPA’s  use  of  the  bubble  concept  for 
determining  modifications  was  illegal  to 
begin  with,  the  bubble  concept  could  not 
be  extended  to  cover  new  sources  as 
requested  by  industry. 

In  response  to  the  Court’s  decision, 
EPA  is,  with  this  action,  deleting  the 
portions  of  8  60.14  of  the  general 
provisions  of  40  CFR  Part  60  which 
implement  the  bubble  concept.  The 
definition  of  “stationary  source”  in 
8  60.2  is  also  deleted.  For  the  purposes 
of  regulations  promulgated  in  40  CFR 
Part  60,  the  term  “stationary  source” 
will  hereafter  have  the  same  meaning  as 
in  the  Act. 

Miscellaneous  * 

The  definition  of  “capital 
expenditure”  in  8  60.2  is  being  amended 
with  the  qualification  that  when 
computing  the  total  expenditure  for  a 
physical  or  operational  change  to  an 
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existing  facility,  it  must  not  be  reduced  > 
by  any  “excluded  additions”  as  defined 
in  IRS  Publication  534,  as  would  be  done 
for  tax  purposes.  This  qualification  was 
noted  in  the  preamble  to  the  original 
regulation  but  not  included  in  the 
regulation  text  as  intended. 

Finally,  the  reference  to  “section 
119(d)(5)”  of  the  Act  in  §  60.14(e)(4)  is 
changed  to  “section  111(a)(8)”  to  reflect 
changes  in  the  1977  Clean  Air  Act 
Amendments  (Public  Law  95-95,  August 
7, 1977). 

Since  these  actions  reflect  the 
mandate  of  the  Court,  correct  an 
imintentional  omission,  and  update  a 
statutory  reference,  notice  and  public 
comment  thereon  is  unnecessary  and 
good  cause  exists  for  making  them 
effective  immediately. 

Dated:  January  16, 1980. 

Douglas  M.  Costle, 

Administrator. 

40  CFR  Part  60  is  amended  as  follows: 

1.  Section  60.2  is  amended  by  deleting 
the  definition  of  “Stationary  source"  and 
by  revising  the  definition  of  “Capital 
expenditure”  as  follows: 

S60.2  Definitions. 

***** 

“Capital  expenditure”  means  an 
expenditure  for  a  physical  or 
operational  change  to  an  existing  facility 
which  exceeds  the  product  of  the 
applicable  “annual  asset  guideline 
repair  allowance  percentage”  specified 
in  the  latest  edition  of  Internal  Revenue 
Service  (IRS)  Publication  534  and  the 
existing  facility's  basis,  as  defined  by 
section  1012  of  the  Internal  Revenue 
Code.  However,  the  total  expenditure 
for  a  physical  or  operational  change  to 
an  existing  facility  must  not  be  reduced 
by  any  “excluded  additions”  as  defined 
in  IRS  Publication  534,  as  would  be  done 
for  tax  purposes. 

***** 

§60.7  [Amended] 

2.  In  §  60.7,  the  first  sentence  in 
paragraph  (a)(4)  is  amended  by  deleting 
the  phrase,  “  and  the  exemption  is  not 
denied  under  §  60.14(d)(4).” 

§  60.14  [Amended] 

3.  In  §  60.14,  the  first  sentence  of 
paragraph  (a)  is  amended,  paragraph  (d) 
is  revoked  and  reserved,  the  last 
sentence  of  paragraph  (e)(4)  is  amended, 
and  paragraph  (g)  is  amended  as 
follows: 

§60.14  Modification. 

(a)  Except  as  provided  under 
paragraphs  (e)  and  (f)  of  this  section, 
any  physical  or  operational  change  to  an 
existing  facility  which  results  in  an 


increase  in  the  emission  rate  to  the 
atmosphere  of  any  pollutant  to  which  a 
standard  applies  shall  be  considered  a 
modification  within  the  meaning  of 
section  111  of  the  Act.  *  *  * 
***** 

(d)  [Reserved] 

(e)  *  *  * 

(4)  *  *  *  Conversion  to  coal  required 
for  energy  considerations,  as  specified 
in  section  111(a)(8)  of  the  Act,  shall  not 
be  considered  a  modification. 

***** 

(g)  Within  180  days  of  the  completion 
of  any  physical  or  operational  change 
subject  to  the  control  measures  specified 
in  paragraph  (a)  of  this  section, 
compliance  with  all  applicable 
standards  must  be  achieved. 

(Sec.  Ill,  301(a)  of  the  Clean  Air  Act  as 
amended  [42  U.S.C.  7411,  7601(a]]). 

(FR  Doc.  80-2122  FU^  1-22-80;  8:45  am] 
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